
KGB Anti-Discrimination 

Why I vetoed the resolution



Issue that led to the resolution

A local business denied a request to provide 
an artistic display for a same sex event.

No other instances of recent, verifiable discrimination against the LGBTQ 
community in Ketchikan are known. Includes health care, housing, employment, 
etc. Not a dispute regarding general goods and services, but a case of artistic 
expression.



Requested action

Requesting that the Legislature outlaw 
discrimination based on sexual orientation or 
gender identity or expression, and to amend 
A.S. 18.80.200(b) to include “sexual 
orientation or gender identity or expression” 
to the specifically prohibited grounds for 
discrimination.



Why I vetoed the Resolution

•Gender identity or expression not defined.

•Creates Constitutional conflicts

•Diminishes the fundamental right of Freedom of Speech and Religion

•Allows a mechanism in which some could use the law to persecute those 
who they disagree with.

•Would amount to forced governmental artistic expression.



Gender Identity / Expression not defined
Some claim over 100 genders, how many are you seeking to provide protections 
to? Since you seek to outlaw discrimination based upon gender identity, but provide 
no limits to what that is, can someone make up a gender and receive legal protections 
if this resolution is passed into law?

You seek provide protections to gender expression, but also provide no limits to what 
that is. What if that expression is not appropriate in a specific business such as a 
school, daycare, or some other business in which it would be a distraction and/or 
detriment.

There has been no discussion regarding how your proposal could impact businesses.



Constitutional Conflicts
Asking for the Legislature to address this issue is not unconstitutional

The State Legislature passing this request into law is not unconstitutional

Constitutional conflicts occur with implementation

"The hypothetical necessary to bring the effect of the legislation nearer the line of 

constitutionality would involve signed legislation, a regulatory scheme administering the 

legislation, and a shopkeeper wanting to refuse service to a protected individual on 

religious grounds, but being barred from doing so due to a defect in the administration of 

the law. It would not likely require actual enforcement action against the shopkeeper 

since, the mere threat of legal penalties based on religious practice would likely be viewed 

by a Court as being violative of the First Amendment by prohibiting the free exercise of 

religion. "







The 8th Circuit, affirmed that the government has no power to force 
people to express messages that violate their deepest convictions.



The First Amendment, which applies to the states through the 
Fourteenth Amendment, prohibits laws “abridging the freedom 
of speech.” U.S. Const. amend. I. It promotes the free exchange 
of ideas by allowing people to speak in many forms and convey 
a variety of messages, including those that “invite dispute” and 
are “provocative and challenging.” Terminiello v. Chicago, 337 
U.S. 1, 4 (1949). It also prevents the government from 
“[c]ompelling individuals to mouth support for views they find 
objectionable.” Janus v. Am. Fed’n of State, Cty., & Mun. Emps., 
Council 31, 138 S. Ct. 2448, 2463 (2018).



"The Larsens’ videos are a form of 
speech that is entitled to First 
Amendment protection"

"Regulating speech because it is discriminatory or 

offensive is not a compelling state interest, however 
hurtful the speech may be. It is a “bedrock principle . . . 
that the government may not prohibit the expression of 
an idea simply because society finds the idea itself 
offensive or disagreeable.” Texas v. Johnson, 491 U.S. 
397, 414 (1989); see also Masterpiece Cakeshop, 138 S. 
Ct. at 1731 "



"If Minnesota were correct, there is no reason it would have to stop with the Larsens. In 
theory, it could use the MHRA to require a Muslim tattoo artist to inscribe “My religion is the 
only true religion” on the body of a Christian if he or she would do the same for a fellow 
Muslim, or it could demand that an atheist musician perform at an evangelical church 
service. In fact, if Minnesota were to do what other jurisdictions have done and declare 
political affiliation or ideology to be a protected characteristic, then it could force a 
Democratic speechwriter to provide the same services to a Republican, or it could require a 
professional entertainer to perform at rallies for both the Republican and Democratic 
candidates for the same office."

Free speech and the free exercise of religion are fundamental constitutional rights.
SeeChaplinsky v. New Hampshire, 315 U.S. 568, 570–71 (1942);Cantwell v. Connecticut, 310 
U.S. 296, 303, 307 (1940).



We have little doubt that Minnesota had powerful reasons for extending the 
MHRA to protect its citizens against sexual-orientation discrimination. But that is 
not the point. Even antidiscrimination laws, as critically important as they are, 
must yield to the Constitution. And as compelling as the interest in preventing 
discriminatory conduct may be, speech is treated differently under the First 
Amendment. See Hurley, 515 U.S. at 579 (“While the law is free to promote all 
sorts of conduct in place of harmful behavior, it is not free to interfere with 
speech for no better reason than promoting an approved message or 
discouraging a disfavored one, however enlightened either purpose may strike 
the government.”).



Unintended consequences

Encourages lawsuits.
Sweet Cakes bakery in Portland ordered to pay $135,000 in damages for declining to 
participate in a same-sex wedding. The Oregon Court of Appeals affirmed that ruling in 2017, 
but last June the U.S. Supreme Court vacated that ruling and directed the Oregon court to 
review its decision in light of the Supreme Court's 2018 ruling in favor of a Colorado baker in 
Masterpiece Cakeshop v. Colorado Civil Rights Commission. Pending lawsuits since 2015

Masterpiece Cakeshop v. Colorado Civil Rights Commission.

In that decision, the Supreme Court overturned a Colorado ruling against a baker who 
refused to serve a gay couple. The court said the state government had exhibited anti-
religious bias by concluding that the baker violated Colorado’s non-discrimination law. Now 
on third lawsuit

https://www.kgw.com/article/news/nation-now/first-cake-now-flowers-supreme-court-gives-florist-who-refused-to-serve-gay-wedding-a-new-hearing/465-784ff7ed-1818-40f4-a7bc-b8fd8e769cfe
https://www.kgw.com/article/news/nation-now/first-cake-now-flowers-supreme-court-gives-florist-who-refused-to-serve-gay-wedding-a-new-hearing/465-784ff7ed-1818-40f4-a7bc-b8fd8e769cfe




Latest direction from 
the U.S. Attorney 
General's office

20 Principles for 
Religious Liberty



The freedom of religion is a fundamental right of paramount importance, expressly protected by federal law. In 
the United States, the free exercise of religion is not a mere policy preference to be traded against other policy 
preferences. It is a fundamental right.

The free exercise of religion includes the right to act or abstain from action in accordance with one's religious 
beliefs.

Americans do not give up their freedom of religion by participating in the marketplace, partaking of the public 
square, or interacting with government.

Government may not target religious individuals or entities through discriminatory enforcement of neutral, 
generally applicable laws.

A governmental action substantially burdens an exercise of religion under RFRA if it bans an aspect of an 
adherent's religious observance or practice, compels an act inconsistent with that observance or practice, or 
substantially pressures the adherent to modify such observance or practice.

The people, acting through their Constitution, have singled out religious liberty as deserving of unique 
protection. The Constitution's protection against government regulation of religious belief is absolute; it is not 
subject to limitation or balancing against the interests of the government. Smith, 494 U.S. at 877; Sherbert, 374 
U.S. at 402; see also West Virginia State Bd. ofEduc. v. Barnette, 319 U.S. 624,642 (1943)



Would you do anything?

The resolution is vague and does not limit what the 
government could force business owners to do.

The question to faith-based business owners who 
produce an artistic product… are you willing to do 
anything asked? Is there anything you would refuse to 
do because it would be too offensive to your faith?



If you were a baker, would you bake this cake?





BTW currently the most persecuted 
group in America is...

Being refused service in restrauants, coffee houses, 
businesses

Having food adulterated

Being assaulted (daily)

Being persecuted by many groups, including local 
government















My concerns
The proposed resolution amounts to governmental endorsement of one 
group over the other. Picking winners and losers.

There is no way to offer the protections requested in the resolution 
without diminishing the fundamental rights of speech and religion.

Could result in the Constitutional rights of our citzens being violated.

Numerous unintended consequences.

Not our wheelhouse... this issue must be decided by the Supreme Court.


